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Federal Communicatlons Commiss ion  

Wash ing ton ,  D.C. / 
r 

September 15,2003 

The Honorable Ray LaHood 
U S. House of Representatives 
1424 Longworth House Office Building 
Washington. D C. 20515 

Dear Congressman 12aHood. 

Thank you for your letter of August 12,2003, regarding the Commission’s recent 
amendment to Its rules Implementing the Telephone Consumer Protection Act of 1991 
(“TCPA”) In your correspondence, you express concern about the Commission’s decision 
requiring written consent before sending advertising faxes 

On September 18, 2002, the Commission released its Norice ofl‘ruposed Rulernuking 
(“.VPRM’) seeking comment on whether it should change its rules that restrict telemarketing 
calls and unsolicited fax advertisements, and if so, how Specifically, the N f R M  sought 
comment on the effectiveness of the TCPA’s unsolicited facsimile advertisement rules, including 
the Commission’s determination that a prior business relationship between a fax sender and 
recipient establishes the requisite consent to receive advertisements via fax. The Commission 
received over 6,000 comments from individuals, businesses, and state governments on the TCPA 
rules 

The record in this proceeding, along with our own enforcement experience, demonstrated 
that changes in the current rules are warranted, if consumers and businesses are to continue to 
receive the privacy protections contemplated by the TCPA As explained in  the Cornmission’s 
Reporr and Order released on July 3, 2003, the record indicated that many consumers and 
businesses receive faxes they believe they have neither solicited nor given their permission to 
receive Consumers emphasized that the burden of receiving hundreds of unsolicited faxes was 
not just limited IO the cost of paper and toner, but includes the time spent reading and disposing 
of faxes, the time the machine IS printing an advertlsement and is not operational for other 
purposes. and rhe intrusiveness of faxes transmltted at inconvenient times, including in the 
middle of the night. 

As we explained in the Reporr and Order, the legislative history of the TCPA indicates 
that one of Congress’ primary concerns was to prolect the public from bearing the C O S ~ S  of 
unwanted advertising. Therefore. Congress determined that companies that wish io fax 
unsolicited advenisements to customers must obtain their express permission to do so before 
transmining any faxes to them. The amended rules require all entities that wish to transmit 
advertisements to a facsimile machine to obtain permission from the recipient in writing. 
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The Commission's amended facsimile advertising rules initially were scheduled to go 
into effect on August25,2003 However, based on additional comments received since the 
adoption ofthe July Report und Order, the Commission, on its own motion, determined to delay 
the effective date of some of the amended facsimile rules, including the elimination of the 
established business relationsh~p exemption, until January 1,  2005. The comments filed after the 
release of the Xeporr and Order indicate that many organizations may need additional time to 
secure this written permission from individuals and businesses to which they fax advertisements 
This extension will  alloh senders of such advertisenieitts additional time to obtain the necessar! 
permission before the new rules become effective I n  addition. i t  will allow thc Commission the 
opportunity to consider any petitions for reconsideration and other filings that may be made on 
th>s issue I am enclosing a copy of the Commiss~on's Order on Reconsldernrion. released on 
August 18,2003 

I appreciate your comments. We have placed a copy of your correspondence in the 
public record for this proceeding. Please do not hesltate to contact me if you have further 
questions 

Enclosure 



Federal Communicalions Commission FCC 0.1-208 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Maner of ) 
) 

Rules and Regulations Implementing the ) CG Docket No 02-278 
Telephone Consumer ProtectJon Act of I991 ) 

) 
) 
) 
) 

ORDER ON RECONSIDERATION 

Adopted: August 18,2003 

By the Commission 

Released: August 18,2003 

I On July 3,2003, the Federal Communications Commission (Commission) 
released a Report and Order revlsmg many of its telemarketing and facsimde advertising rules 
pursuant 10 the Telephone Consumer Protection Act of 1991 (TCPA).' Pursuant to Section 1.108 
of the Commission's rules: on our own motion. we issue this lunited reconsideration of the 
Reporf and Order and extend. until January 1 ,  2005, the effective date of our determination that 
an established business relationship will no longer be sufficient to show that an  individual or 
business has given express permission to receive unsolicited facsimile adveniseinents. We also 
extend. until January I ,  2005, the eMective date ofamended mle 47 C F.R. 5 64 1200(a)(3)(i).) 

2 ln the Report and Order, the Commssion reversed its prior conclusion that an 
established business relationship provides companies with the necessary express permission to 
send faxes lo their customers The Commission detennlned that the established business 
relationship would no longer be sufficient to show that an individual or business has given 
express permission to receive unsolicited facsimile advenisements ' Instead. the Commission 

See Rules and Regulorrons lmplemenrrng the Telephone Consumer Prorecrron Acr o/I 991. CG Docket No 
02-278, FCC 03-153, Rcpon and Order (re1 July 3,2003) (ReporrnndOrder) A summary of (his Rcpon and Order 
was published in h e  Federal Register on July 253 2003 (68 Fcd Re$ 44144). 

47 C F R 5 I 108 

Amended rule 41 C F R 8 64 1200(a)(3)(i) provides ihal "a racsimile advenisemenl i s  not 'unsoiiclled' i f  1 

!he recipjeni has granted the sender pnor express invitalion or permission Io deliver the adverlisernent, as evidenced , 
by a signed, wnllen sramnenr rhar includes rhe racsimile number lo which any advenisements may be rent and 
clearly tndicaler Ihc recipicnt'r consent Lo receive such lacsimile advenwmenis from (he sender '. 

Reporr and Order at p a n  I89 

Id I 



I am writing to voice my concerns regarding efforts to amend the Telephone 
Consumer Protection Act of 1991 (TCPA) as it applies to unsolicited facsimile 
communications I urge you to evaluate the. detrimental impact these provisions may have 
on small businesses and associations and reconsider their implementation. 

I commend you for your initiative in creating policies to protect individual privacy 
nghts, but I encourage you to reconsider these rules as they apply to unsolicited facsimile 
advertisements and the modification of the "established business relationship" clause. The 
proposed regulations for qualifying an "established business relationship" are onerous and 
cumbersome for these associations and small businesses. I believe the consequences of 
this rule will create an unintended burden on many small business owners through 
increased paperwork, potential lawsuits, and demeaning fines. 

Therefore, I encourage you lo stay temporarily and reconsider the rules governing 
unsolicited facsimile advertisements included in the Report. I would appreciate your 
immediate consideration of this matter and a response as Io how you plan to address this 
important issue. Thank you for your assistance. 
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